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In THE CONSTITUTION ACT OF 1867, several statutes relating to defamation can 
be found - what is defamatory and what is not defamatory, and what is an 
offence and what is not an offence of this kind is defined. These statutes are 
developed, rationalised, expanded upon and generalised to the territory in and by 
THE DEFAMATION LAW OF QUEENSLAND OF 1889. Defamation statutes are not merely 
descriptions of actions which are particular kinds of offences: defamation statutes 
also establish what and in what manner and circumstances certain matters may 
be said and publicised without liability to prosecution. 

Thus we have statutisation of Civil Law, or rights. The several defamation 
statutes in THE CONSTITUTION ACT OF 1867 are, to the extent of any inconsistency, 
necessarily replaced by the defamation statutes of 1889. The statutes of 1889, to the 
extent of any repugnancy or express amendment or repeal are replaced by 
THE CRIMINAL CODE OF 1899, CHAPTER XXXV-DEFAMATION. 

Difficult as it may be for some to navigate between the shoals and reefs of the 
Defamation Law, Territorial Statutory Rights are next established by Law as CODE 
in 1899, effective from 1901. The great advance is that archaisms are repealed and 
common law or judge- determined law loses its authority, eventhough it is now 
said that the Commonwealth is a common law jurisdiction. 

It is officially and professionally promulgated that the Civil, Criminal and 
Constitutional law of the Commonwealth and its States (but for the colony-State 
of Queensland) is common law. It is also claimed that the Commonwealth 
has no uniform Defamation Laws and that the Persons of the Commonwealth do 
not have statutory rights but for those which might be included in the 
relatively contemporaneous Constitutions of several colonies-States and those 
deriving from International Conventions ("human rights"). These falsehoods can be 
dismissed if we establish some essential facts pertaining to the matter of 
"QUEENSLAND" and the Civil, Criminal and Constitutional law. 


REFORMATION PROJECT : RE-CONSTITUTION: CIVIL LAW 

(2019) 


DEFAMATION 1867-1989-1899 02 


Prior to 1899/1901, English common law and several Statutes of the Realm 
were in force throughout the territories. The extent to which THE CODE 
[Schedule I of THE CRIMINAL CODE ACT OF 1899] en-coded the Civil and Criminal law 
into statutes and repealed the Statutes of the Realm that were in effect, What 
THE CODE did not address remained effectively in the common law realm, but 
the Civil, Constitutional and Criminal Law had already been determined and 
enacted; this is the aspect of what is of common law jurisdiction, as referred 
to in the following: 


Judiciary Act 1903 
Part XI Supplementary provisions 
Division 2 — Application of laws 

80 Common law to govern 

So far as the laws of the Commonwealth are not applicable or so far as their provisions 
are insufficient to carry them into effect, or to provide adequate remedies or punishment, 
the common law in Australia as modified by the Constitution and by the statute law in force 
in the State or Territory in which the Court in which the jurisdiction is exercised is held 
shall, so far as it is applicable and not inconsistent with the Constitution and the laws of the 
Commonwealth, govern all Courts exercising federal jurisdiction in the exercise of their 
jurisdiction in civil and criminal matters. 


There is a current illiterate tendency to proclaim that the Commonwealth is a 
common law jurisdiction, perhaps reading the heading "Common law to govern" 
is as far as one needs to go in matters of law and matters of fact. 
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(63 Vic. No.9) 

THE CRIMINAL CODE ACT, 1899 
6. CIVIL REMEDIES 

When by the Code any act is declared to be lawful, no action can be brought in respect thereof. 


CHAPTER VII-SEDITION 

45. Innocent Intentions 

It is lawful for any person to - 

(a) endeavour in good faith to show that the Sovereign has been mistaken in 
any of Her counsels; or 

(b) point out in good faith errors or defects in the government or Constitution 
of the United Kingdom or of Queensland as by law established, or in legislation, 
or in the administration of justice, with a view to the reformation of such 
errors or defects; or 

(c) excite in good faith Her Majesty's subjects to attempt to procure by lawful 
means the alteration of any matter in the State as by law established; or 

(d) point out in good faith in order to their removal any matters which are 
producing or have a tendency to produce feelings of ill will and enmity between 
different classes of Her Majesty's subjects. 


CHAPTER X-OFFENCES AGAINST POLITICAL LIBERTY 

78. Interfering with Political Liberty 

Any person who by violence, or by threats or intimidation of any kind, 
hinders or interferes with the free exercise of any political right by another person, 
is guilty of a misdemeanour, and is liable to imprisonment with hard labour for 
two years. 

If the offender is a public officer, and commits the offence in abuse of his 
authority as such officer, he is liable to imprisonment with hard labour for three years. 
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DEFAMATION LAWS are an integral part of Civil Law (or Civil Rights): without 
them, people do not know what they are entitled by law to say, what they are 
allowed by law to say and what they are not allowed by law to say and/or to 
whom and under what circumstances they may say it. 

Yet, DEFAMATION LAWS throughout the Commonwealth are said to be without 
consistency, and not uniform across the Commonwealth (?); however, consistent, 
well-reasoned, DEFAMATION LAWS have long been a large part of the Civil Law of 
the Australian Territories. Beginning in the 1867 Constitution, DEFAMATION LAWS 
became well defined although the Queensland Defamation Laws of 1889 were 
relatively expunged (if not repealed) by the DEFAMATION STATUTES of 
THE CRIMINAL CODE OF 1899 (which is to be Commenced on the first of January, 1901 
as the Crown Law of the Australian Territories (QUEENSLAND). And yet, the 
Commonwealth supposedly has no uniform defamation laws ? 

The recent attempt by the illegitimate Queensland colony-State legislature to 
impose some kind of failed Bill of Rights is merely intended to serve as a rug 
with which to conceal the Crown and Civil and Criminal Law of the Commonwealth, 
(as though it were some colonial-State historical trivia) in co-ordination with their 
Commonwealth accessories. 

In and from the year 2012, "the Murdochs" incited their operatives in the 
parliaments to "Eliminate laws that require radio and television broadcasters to be 
''balanced'" (see REVOLUTION 2012). This advisement or directive, while it could mean 
numerous things, corresponds to the documented fact of the Defamation Statutes 
having been repealed. The word "defamation" does not seem to be apparent in the 
illegitimate and unlawful "Criminal Code, 1995" containing its more than a 
thousand unlawful amendments, editorialisations, obfuscations, fraudulent deceits 
and acts of sabotage to the Criminal Law whilst apparently " abolishing" the Civil 
Law of the Commonwealth altogether. 
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CRIMINAL CODE DEFAMATION STATUTES have been in effect within and without 
the Commonwealth (QUEENSLAND) since the year 1901, and it would appear that both 
Acts are simply ignored and/or butchered and/or written-out of the Law and in 
both Federal and State Legislature and a pretence appears to have come 
to dominate that by the time that it is noticed for what it is (unlawful revolution 
against the Crown, Constitution and Laws of the Commonwealth) it will be 
somehow too late to do anything about it... 

that "competence" was not an hereditary 

A person would not benefit by claiming that the so-called Australia Act allows 
for arbitrary or interested conventions to suplant the Established (as it is constituted) 
legislature or authorise sabotage against itslef with its acts of false law-making 
and unlawful repeals or disappearances of Commonwealth Statute Law 

(1986 CHAPTER 2) 

Australia Act 1986 

3.- Termination of restrictions on legislative powers of Parliaments of States. (1865 c. 63.) 

(1) The Colonial Laws Validity Act 1865 shall not apply to any law made after the 
commencement of this Act by the Parliament of a State. 

(2) No law and no provision of any law made after the commencement of this Act by the 
Parliament of a State shall be void or inoperative on the ground that it is repugnant to the law 
of England, or to the provisions of any existing or future Act of the Parliament of the United 
Kingdom, or to any order, rule or regulation made under any such Act, and the powers of the 
Parliament of a State shall include the power to repeal or amend any such Act, order, rule or 
regulation in so far as it is part of the law of the State. 

Repugnancy to the Law of England is one thing, but this is not to say that 
the Constitution of the Commonwealth can be dispensed with ... 

While it was possibly the intention of the draftees of this preposterous 
revolutionary pamphlet to insert these sections in order to end the Commonwealth 
at some future time, it has been one of the main activities of the illegitimate 
legislature of the colony-State of Queensland, and which has been also faithfully 
played-out federally since since the first day of January 1901. 
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(53 Vic. No. 12) 

THE DEFAMATION LAW OF QUEENSLAND 


An Act to Declare and Amend the Law relating to Defamation 
[Assented to 11 October 1889] 


Amended by 


Criminal Code Act, 1899 (63 Vic. No.9) 

Acts Citation Act of 1903 (3 Edw. 7 No. 10) 

Statute Law Revision Act of 1908 (8 Edw. 7 No. 18) 

Defamation Law of Queensland Amendment Act of 1930 (21 Geo. 5 No. 10) 
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THE DEFAMATION LAW OF QUEENSLAND 


An Act to Declare and Amend the Law relating to Defamation 


[Assented to 11 October 1889] 

[Preamble repealed by The Statute Law Revision Act of 1908, s. 2, title ACTS OF PARLIAMENT, Vol. 1, p.109.] 


1. Short title 

This Act may be cited as "The Defamation Law of Queensland." 

The enacting words of this Act vary from the formula commonly used by the addition of the word "declared". This is not however 
necessarily an indication that this Act is to be regarded merely as a restatement of the law as it was prior to its enactment, for the use of 
the word in an Act introducing new rules of law is neither incorrect nor uncommon, Harding v. Commissioner of Stamps for Queensland, 
[1898] A.C. 769, at p. 775; 9 Q.L.l. 134, at p. 139. See also the long title which shows that this Act amends the pre-existing law. and Hall- 
Gibbs Mercantile Agency Ltd. v. Dun (1910). 12C.L.R. 84. atp. 90. 


2. (Repealed.) 

Repealed by the Statute Law Revision Act of 1908, s.2. title ACTS OF PARLIAMENT, Vol. 1. This section repealed the provisions 
mentioned in the Schedule which was itself repealed by the Statute Law Revision Act of 1908, s. 2. The following were the provisions 
contained in the Schedule: Stat. 32 Geo. III., c. 60; Act 11 Vic. No. 13; ss. 25, 52. and 53 of the Common Law Pleading Act of 1867, 
title PRACTICE; ss. 51.54,55, and 56 of the Constitution Act of 1867, title CONSTITUTION, Vol. 2, p.729. 


3. Definition of periodical 


In this Act the term "Periodical" includes any newspaper, review, magazine, or other writing or print, 
published periodically. 


Cfi the Criminal Code s.365, title CRIMINAL LAW, Vol. 3. 


4-8. (Repealed.) 

Repealed by the Criminal Code Act, 1899, s. 3, title CRIMINAL LAW. See now the Criminal Code, ss. 366-370. 
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9. Defamation actionable 


The unlawful publication of defamatory matter is an actionable wrong. 


Defamatory matter is defined by the Criminal Code, s. 366, title CRIMINAL LAW, and publication is defined by s. 369 thereof. 
Section 370 declares that it is unlawful to publish defamatory matter unless such publication is protected, or justified or excused by law. 
The circumstances in which it is so protected, justified or excused are set out in ss. 371-377. With respect to ss. 9 and 46 of this Act and its 
former sections 4 and 8 (now replaced respectively by ss. 366 and 370 of the Criminal Code), Sir Samuel Griffith, C.J., made the 
following remarks in Hall-Gibbs Mercantile Agency Ltd. v. Dun (1910), 12 C.L.R. 84, at p. 91: "Since the passing of these laws the 
relevant question to be determined with respect to any published matter complained of as defamatory is not whether the publication 
would have been actionable before the passing of the law of 1889, but whether the matter falls within the words of the Statute. If it does it 
is defamatory, and by s. 9 of the Act of 1889 the unlawful publication of it, i.e., unless the publication is protected or justified or excused 
by law is an actionable wrong. Questions of damage are irrelevant, except in cases in which the probability of damage may be 
negatived (s. 20)". At p. 90 of the report of the same case Sir Samuel Griffith said: "Another material change made by the law of 1889 
was to eliminate the element of malice, express or implied, and to substitute the principle that all defamation must be justified or 
excused, enumerating the conditions under which that defence might be established". Observe that the terms "libel" and "slander" 
do not occur either in this Act or in the Criminal Code, though s.20, post, has the cross-heading "oral defamation". 

Defamation is punishable under the Criminal Code, ss. 53,105(4), 380, 381, 383, title CRIMINAL LAW. 

For English cases, see 24 Halsbury's Laws of England, 3rd. ed., title LIBEL AND SLANDER; English and Empire Digest, Vol. 32, 
title LIBEL AND SLANDER. 

For what constitutes publication, see the Criminal Code, s. 369 and notes thereto; Webb v. Bloch (1928), 41 C.L.R. 331, at p.363; 
24 Halsbury's Laws of England, (3rd.ed.),p.33; 32 English and Empire Digest, p. 76; McGavinv. Brown, [1929] Q.W.N. 24; 23 Q.I.P.R. 
76. As to joint publication, see Webb v. Bloch, supra. 

As to defamation by signs, gestures, audible sounds, etc., see s.368 of the Criminal Code, title CRIMINAL LAW, Vol.3. 

A principal is liable for defamatory communications made by the agent within the scope of his authority, notwithstanding that the 
agent was forbidden to make such communications. Colonial Mutual Life Assurance Society Ltd. v. Producers and Citizens Co-operative 
Assurance Co. (1931), 46 C.L.R. 41; Coroneo v.Kurri Kurri and South Maitland Amusement Co. Ltd. (1934), 51 C.L.R. 328; New South 
Wales Country Press Co-operative Co. Ltd. v. Stewart (1911), 12 C.L.R. 481. 

Two or more persons may be entitled to sue for a libel referring to one person only where the reference may reasonably be taken by 
different readers to refer to each of such persons, Lee v. Wilson (1934), 51 C.L.R. 276. Butsee McCullaghv. Smith (1890), 3 Q.L.J.198. 

A joint stock company can sue in respect of an imputation imputing to it a criminal conspiracy, irrespective of whether a 
corporationcouldbeprosecutedforsuchconspiracy,Baraes&Co.Lfd. v. Sharpe (1910), 11 C.L.R. 462. 

As to the respective provinces of judge and jury, see the Criminal Code, ss. 367, 379, title CRIMINAL LAW, Vol. 3, and Ross v. 
Ryan (1916), 22 C.L.R. 1; [1916] St.R.Qd. 56; [1916] Q.W.N. 13. 

It is lawful to publish defamatory matter which is true where the publication is made for the public benefit. See the Criminal Code, 
s. 376, and notes thereto, title CRIMINAL LAW. In Brown v. Brisbane Newspaper Co. Ltd., [1902] St. R. Qd. 69; [1902] Q.W.N. 25, 
a defendant was ordered to supply particulars of his defence of truth and public benefit. One effect of s. 10 of the Act 11 Vic. No. 13, 
now replaced by s. 376 of the Criminal Code was to take away from justices jurisdiction to require sureties for good behaviour where 
the conduct on which an application was grounded consisted of libels against a private individual, O' Kane v. Sellheim (1882), 1 Q.L.J. 85. 

As to truth and public benefit, see also Howdenv. Truth and Sportsman Ltd. (1937), 58 C.L.R. 416. For other grounds of protection, 
justification or excuse, see the Criminal Code, ss. 371-375, 377, and cases cited thereunder. The onus of proving the absence of good 
faith where a publication has been made under circumstances affording legal excuse if made in good faith, is upon the person alleging 
such absence. See the Criminal Code, s. 378, and notes thereto; Lilley Y. Rigby (1892), 7 Q.L.J. (N.C.) 113. Want of thought does not 
necessarily amount to want of good faith, Marsen v. McGregor, [1911] Q.W.N. 35. Absence of good faith on the part of one or several of a 
numberof persons jointly responsible for publication defeats the privilege of all of them, Webb v. Bloch (1928), 41 C.L.R. 331. 

As to when a new trial will be granted on the ground that the verdict was against the weight of evidence, see Donkin v. Brisbane 
Newspaper Co. (1873), 3 S.C.R.186. Whetherajury'sunreasonablefindingononeissueorquestionshouldberegarded as destructive of 
a finding on another depends upon all the circumstances of the case, particularly the charge of the trial judge and the conduct of the trial, 
Coroneo v.Kurri Kurri and South Maitland Amusement Co. Ltd. (1934), 51 C.L.R.328. 

There is no fixed measure of damages, David Syme &Co. v. Swinburne (1910), 10 C.L.R. 43, at p. 58; Herald and Weekly Times Ltd. v. 
McGregor (1928), 41 C.L.R. 254, at p.263. For the distinction between general and special damages, see Miles v. Commercial Banking 
Co. (1904), 1 C.L.R. 470; 24 Halsbury's Laws of England (3rd. ed.,) pp. 113,119. In order to recover special damages, such damages 
must be alleged and proved, ibid., p. 119. It is the duty of the trial judge to point out to the jury the different kinds of damages which 
may be awarded and the elements to be considered in assessing damages. Ling v. Tlwmpson, [1935] Q.W.N. 37; Miles v. Commercial 
Banking Co. (1904), 1 C.L.R. 470. Vindictive or penal damages may be given on the ground that the defendant has pleaded truth. Herald 
andWeekly Times Ltd. v. McGregor (1928), 41 C.L.R. 254. 
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A new trial will be ordered where the damages awarded bear no reasonable proportion to the injury, Wishart v. Doyle, [1926] 
St. R. Qd. 269; [1926] Q.W.N. 36; Truth and Sportsman Ltd. v. Stephens, [1931] St. R. Qd. 50; Mires v. Commercial Banking Co. (1904), 
1 C.L.R. 470. Thus a new trial as to damages will be granted where merely nominal damages have been awarded to a plaintiff who has 
not afforded by his conduct any legitimate ground upon which the jury could fairly and reasonably have acted in assessing damages at a 
nominal sum, Bedford v.TelegrapliNewspaper Co. Ltd., [1935] St. R. Qd.41; 54 C.L.R. 709. As to a new trial on the ground that damages 
are inadequate, see also Davies Bros. Ltd. v. Bond (1912), 13 C.L.R. 518. A verdict for general damages will he set aside where the 
defamatory publication was not capable of any imputation against the personal reputation of the plaintiff and the evidence does not 
warrant an inference of malice on the defendant's part. Coroneo v. Kurri Kurri and South Maitland Amusement Co. Ltd. (1934), 
51 C.L.R. 328. As to when a new trial will be granted on issues other than damages in addition to the question of damages, see 
Truth and Sportsman Ltd. v. Stephens, supra. 

For examples of refusal to disturb the jury's assessment of damages on the ground of inadequacy, see Bailyv. Truth and Sportsman 
Ltd. (1938), 60 CL.R. 700, and on the ground of excess Edwards v. Christiansen, [1939] Q.W.N. 28. 

Generally for the conditions in which an appellate tribunal will review the quantum of damages, see Rook v. Fairrie, [1941] 
1 All E.R.297; [1941] 1 K.B.507. 

For an example of damages held to be excessive and to entitle the defendant to a new trial on that issue, see Quinlan v. Moloney. 
[1941] St. R. Qd. 87. 

Generally as to damages and the circumstances in which the verdi:ct of a jury as to damages will be interfered with, see 
24 Halsbury's Laws of England (3rd. ed.), 1.121; 32 English and Empire Digest, p. 164. 

A judge is entitled to deprive of costs a plaintiff who has obtained a verdict for nominal damages where such verdict is capable of 
bearing the inference that the jury entertained contempt for the plaintiffs character and conduct and considered the defamation 
practically justified. Connolly v. Sunday Times Publishing Co. Ltd. (1908), 7 C.L.R. 263. For a case in the Supreme Court where a plaintiff 
who recovered a verdict for a nominal amount was given his costs and the Full Court refused to interfere, see Hetherington v. Galloway, 
[1909] Q.W.N. 44. In an action against two defendants, one only of whom appeared by counsel and called evidence, it was held that the 
plaintiff's counsel was entitled to reply to both the addresses of the defendant who defended in person and the counsel of the other 
defendant, Powell v.Begg (1898), 9 Q.L.J.110; 9 Q.L.J. (N.C.) 56. 

There is jurisdiction to restrain publication of defamatory matter by injunction. 

As to such jurisdiction and when it will be exercised, see 24 Halsbury's Laws of England (3rd. ed.), p. 122. The court cannot 
restrain lawful publication of the proceedings at the trial of an action. Cooper v. Queensland Daily Guardian (1868), 1 S.C.R. 193. 
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10 -19. (Repealed.) 

Repealed by the Criminal Code Act, 1899, s.3, title CRIMINAL LAW. See now the Criminal Code, ss. 371-379, Vol.3. 


ORAL DEFAMATION 


20. Trivial matters not in writing. 
(Comp. 11 Vic. No. 13, s. 2) 


In any case other than that of words intended to be read, it is a good defence to an action for defamation 
to prove that the publication was made on an occasion and under circumstances when the person defamed was 
not likely to be injured thereby. 


As amended by the Criminal Code Act, 1899, s. 3. 

Act referred to: 11 Vic. No. 13 is repealed. 

Cf, the Criminal Code, s.382, title CRIMINAL LAW, Vol.3. 

This section applies to publication by spoken words, McGavin v.Brown, [ 1929] Q.W.N.24; 23 Q.J.P.R. 76. 

As to the circumstances in which a person defamed is not likely to be injured thereby, see Lang v. Willis (1934), 52 C.L.R. 637; 
Perry v. Hoskings (1865), 4 S.C.R. (N.S.W.) (L.)124. 

As to sufficiency of a summine up where a defence is set up under this section, see Knowles v. Wynne, [19081 St. R. Qd. 162; 
[1908] Q.W.N.48. 

It is competent for the Court to grant a new trial on the ground that a finding of a jury against the defence under this section is 
unreasonable. Perry v. Hoskings (1865), 4 S.C.R. (N.S.W.) (L.) 124; Parker v.Falkiner (1889), 10 L.R. (N.S.W.) (L.) 7. 


PROVISIONS IN RESPECT OF ACTIONS FOR DEFAMATION 


21. Offer of an apology admissible in evidence in mitigation of damages 

(31 Vic. No.5, s. 52.) 


In an action for defamation the defendant may plead and prove in mitigation of damages that he made or 
offered an apology to the plaintiff for such defamation before the commencement of the action, or, if the action 
was commenced before there was an opportunity of making or offering such apology, as soon afterwards as he 
had an opportunity of doing so. 


Act referred to: 31 Vic. No.5, s. 52, repealed by s. 2 of this Act. 

For forms of letter demanding apology and of apology, see the Australian Encyclopaedia of Forms and Precedents, Vol. 1, p. 306. 
Semble the amount paid in should be disclosed to the jury. Cf., Jordan v. Herald and Weekly Times Ltd., [1941] V.L.R. 217, 
at p.219; A.L.R. 230, at p.231. 
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22. In an action against a newspaper for libel the defendant may plead that it was inserted 
without malice and without neglect and may pay money into court as amends 

(lb. 53.) 


In an action for the publication of defamatory matter in a periodical, the defendant may plead that such 
matter was published without actual ill-will to the person defamed or other improper motive, and without gross 
negligence, and that before the commencement of the action, or at the earliest opportunity afterwards, he 
inserted in such periodical a full apology for such defamation, or, if the periodical in which the defamatory 
matter appeared was ordinarily published at intervals exceeding one week, offered to publish the apology in any 
periodical to be selected by the plaintiff. 

The defendant must, upon pleading such defence, pay into Court a sum of money by way of amends for 
the injury sustained by the publication of the defamatory matter, and such payment into Court shall be of the 
same effect in all respects as in other cases of payment into Court. 


Act referred to: 31 Vic. No.5, s.53 (repealed by s. 2 of this Act.). 

"Periodical" is defined by s. 3. 

The plaintiff, in answer to such a plea, to prove malice may tender as evidence other statements made by the defendant, 
(see 32 English and Empire Digest, pp. 159,160), including a publication made more than six years before the publication complained 
of. See Barrett v. Long (1851), 3 H.L. Cas. 395. 

It has been held that absence of gross negligence must be proved not only on the part of the proprietor himself but also on the part of 
the persons in whose hands he leaves the conduct of the periodical, Levien v. Fox (1890), 11 L.R. (N.S.W.) (L.) 414. The Act on which 
that case was decided contained, however, no provision similar to s. 36. 

As to what constitutes a full apology, see Lafone v. Smith (1858), 3 H. &N. 735. An apology given after the commencement of the 
action, when it could have been given before, is not sufficient, Ravenhill v. Upcott (1869), 20 L.T. 233. 

As to payment into court, see R.S.C. (1900), Order 26, title SUPREME COURT. 

A defence alleging the publication of an apology and the absence of malice and gross negligence was held imperfect and 
embarrassing unless it be accompanied by the payment of money into court, Wilson v. Dun's Gazette Ltd., [1912] V.L.R. 342. 

The amount paid in with a plea under this section must be a separate amount from that paid in under any other plea, 
Kiel v. Clark (1908), 33 V.L.R. 627. 

Where an apology is made for part of the libel, and the rest of the libel is denied and money paid into court generally, the 
defendants should state in their defence to which part the payment was intended to apply, Mackay v. Manchester Press Co. (1889), 54 
J.P. 22. 

The sufficiency of the amount paid into court by way of amends is a question which must be left to the jury, in addition to the 
questions of absence of actual malice, gross negligence, and sufficient apology, Tompsitt v. Wilson (1891), 17 V.L.R. 383. Where, £50 
having been paid in, the jury returned a verdict for £200 "independently of the money paid into court", it was held that the defendant 
was entitled to a return of the £50, Hutchison v.AustralianNewspaper Co. (1899), 20 L.R. (N.S.W.) (L.) 184. 

This defence involves a conditional admission of liability. A plea under it which denies the defamatory nature of the alleged 
publication is therefore embarrassing, Kiel v. Clark, supra. 

Even though a defence under this section is not proved, the apology may be taken into consideration in mitigation of damages, 
Limon v. Bennett (1900), 21 L.R. (N.S.W.) (L.) 164. 

For English cases, see 24 Halsbury's Laws of England, (3rd. ed.), p. 82. 
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23. Consolidation of actions 
(51 and 52 Vic. c. 64, s. 5.) 

The Court or a Judge, upon an application by or on behalf of two or more defendants in actions in respect 
of the publication of the same, or substantially the same, defamatory matter brought by one and the same person, 
may make an order for the consolidation of such actions, so that they shall be tried together; and after such order 
has been made, and before the trial of the actions, the defendant in any new action instituted in respect of the 
publication of the same, or substantially the same, defamatory matter shall also be entitled to be joined in a 
common action upon a joint application being made by such new defendant and the defendants in the actions 
already consolidated. 

In an action consolidated under this section the judge or jury shall assess the whole amount of the 
damages (if any) in one sum, but a separate verdict shall be given for or against each defendant in the same way as 
if the actions consolidated had been tried separately; and if a verdict is given against the defendants in more than 
one of the actions so consolidated, the judge or jury shall proceed to apportion the amount of damages so found 
between and against the last-mentioned defendants; and the judge at the trial, if he awards to the plaintiff the 
costs of the action, shall thereupon make such order as he deems just for the apportionment of such costs between 
and against such defendants. 

Act referred to: Law of Libel Amendment Act, 1888, (Imperial). See 13 Halsbury's Statutes of England (2nd. ed.), p. 1146. 

As to consolidation generally, see R.S.C. (1900), Order 61, rule 5, title SUPREME COURT. For an example of a wrong 
consolidation, see Frackelton v. Macqueen, [1909] St. R. Qd. 89, at p.137; [1909] Q.W.N. 18; 8 C.L.R. 673. 

The court can make an order for consolidation before the defences in the action are delivered. Stone v. Press Association, [1897] 2 
Q.B. 159, and even where the defences raised are different, Eddison v. Dalsiel (1893), 9 T.L.R. 334. See further, as to the jurisdiction of 
the court to consolidate actions, Horwood v. Statesman Publishing Co. Ltd. ( 1929), 141 L.T. 54; [1929] All E.R.554. 

Where actions have been consolidated and damages apportioned the defendant, 
are estopped from appealing on the ground that this section is not applicable, Bailey v. Willis (1930), 30 S.R. (N.S.W.) 131. 

As to when several persons can join in an action for defamation, see R.S.C. (1900), Order 3 rule 1, title SUPREME COURT; 
Barnes & Co. Ltd. v. Sharpe (1910), 11 C.L.R. 462; 24 Halsbury's Laws of England (3rd. ed.), p. 15; Lee v. Wilson (1934), 51 C.L.R. 
276. 


24. Evidence in mitigation of damages 
(51 and 52 Vic. c. 64, s. 6) 

At the trial of an action for the publication of defamatory matter in a periodical the defendant may give in 
evidence in mitigation of damages that the plaintiff has already recovered, or has brought actions for, damages, 
or has received or agreed to receive compensations, in respect of other publications of defamatory matter to the 
same purport or effect as the matter for the publication of which the action is brought. 


Act referred to: Law of Libel Amendment Act, 1888 (Imperial). See 13 Halsbury's Statutes of England (2nd.ed.), p.1146. 
"Periodical" is defined by s. 3. 

Interrogatories were allowed with respect to actions brought in respect of similar libels published outside the State and the 
damages or compensation recovered in respect of such libels, but leave was reserved to the plaintiff to object at the trial to the 
admissibility of the answers. Hartley v. Rolfe (1906), 2 Tas. L.R. 35. 

See further 32 English and Empire Digest, pp. 166,168. 
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25 - 33. (Repealed.) 


Repealed by the Criminal Code Act, 1899, s. 3, CRIMINAL LAW, Vol. 3. 
See now the Criminal Code, ss. 380, etseq. 


34. Protection of innocent sellers of Periodicals 

No person incurs any liability as for defamation by selling any number or part of a periodical unless he 
knows that such number or part contains defamatory matter, or that defamatory matter is habitually or 
frequently contained in that periodical. 

"Periodical" is defined by s. 3. 

C/„ the Criminal Code, s.385, title CRIMINAL LAW, Vol. 3. 


35. Protection of innocent sellers of Books 

No person incurs any liability as for defamation by selling a book, pamphlet, print, or writing, or other 
thing not forming part of a periodical, although it contains defamatory matter, if at the time of the sale he does not 
know that the defamatory matter is contained therein. 

"Periodical" is defined by s. 3. 

Cf, the Criminal Code, s. 386, title CRIMINAL LAW, Vol. 3. 


36. Protection of employers 

The sale by a servant of a book, pamphlet, print, or writing, or other thing, whether a periodical or not, 
does not make his employer responsible in respect of defamatory matter contained therein, unless it is proved 
that such employer authorised the sale knowing that the book, pamphlet, print, writing, or other thing contained 
defamatory matter, or, in the case of a number or part of a periodical, that defamatory matter was habitually or 
frequently published therein. 

Amendedby the Acts Citation Act of 1903, s.10. See title ACTS OF PARLIAMENT, Vol. 1, p.76. 

Cf, the Criminal Code, s.387, title CRIMINAL LAW, Vol. 3. 


37. (Repealed.) 

Repealed by the Criminal Code Act, 1899, s. 3, title CRIMINAL LAW, Vol. 3. 
See now the Criminal Code, s. 388. 
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THE DEFAMATION LAW OF QUEENSLAND 
EVIDENCE 

38. Imprimatur to be prima facie evidence of publication of book or periodical 

Upon the trial of an action for unlawfully publishing defamatory matter contained in a book or 
periodical, the production of the book, or of a number or part of the periodical, containing a printed statement 
that it is printed or published by or for the defendant, shall be prima facie evidence of the publication of the book, 
or of the number or part of the periodical, by the defendant. 

For "periodical", see s. 3. 

With respect to evidence, see also the Printers and Newspapers Act of 1953, ss. 36-38, title PRINTING. 

39. (Repealed.) 

Repealed by the Criminal Code Act, 1899, s. 3, title CRIMINAL LAW, Vol. 3. 

See now the Criminal Code, s.640. 


STAYING PROCEEDINGS 

40. Proceedings for publication of Parliamentary paper to be stayed 
(31 Vic. No. 38, s. 54.) 

The defendant in any action commenced or prosecuted in respect of the publication of any paper 
published by the defendant, or by his servant, by order or under the authority of either House of Parliament, may 
bring before the Court in which the proceeding is pending, or before any judge thereof, first giving twenty-four 
hours notice of his intention so to do to the plaintiff a certificate under the hand of the President or clerk of the 
Legislative Council, or Speaker, or clerk of the Legislative Assembly, as the case may be, stating that the paper in 
respect whereof such action is commenced or prosecuted was published by the defendant, or by his servant, by 
order or under the authority of the Council or Assembly, together with an affidavit verifying such certificate, and 
such Court or judge shall thereupon immediately stay such action, and may order the plaintiff to pay the 
defendant his costs of defence. 


Amended by the Criminal Code Act, 1899, s. 3. 

Act referred to: 31 Vic. No. 38, s.54, repealed by s. 2 of this Act. 

The references to the Houses of Parliament are now to be read as to the 

Legislative Assembly alone (the Constitution Act Amendment Act of 1922, s. 2, title CONSTITUTION). 

There is no liability for publishing a paper containing defamatory matter by order or under the authority of the Legislative 
Assembly (the Criminal Code, s. 371 (3)). 
cf„ s. 699, title CRIMINAL LAW, Vol. 3. 

See 24 Halsbury's Laws of England, (3rd. ed.), p. 53. 


41. Proceedings to be stayed when commenced in respect of the publication 
of a copy of the authenticated report, etc., on affidavit verifying such 
copy being laid before the court 
(31 Vic. No. 38, s. 55.) 

In any action commenced or prosecuted in respect of the publication of a copy of, or an extract from or 
abstract of, any such paper, the defendant may, at any stage of the proceedings, lay before the Court or a judge 
thereof an original of such paper, with an affidavit verifying the same, and the Court or judge may thereupon 
stay such action and may order the plaintiff to pay the defendant his costs of defence. 

As amended by tho Criminal Code Act, 1899, s. 3. 

Act referred to: 31 Vic.No.38, s.55, (repealedby s. 2 of this Act.). 

It is lawful to publish in good faith for the information of the public a copy or abstract of, or an extract from, a paper published by 
order or under the authority of the Legislative Assembly, the Criminal Code (1899), s. 374 (2). C/., s. 699, title CRIMINAL LAW, 
Vol. 3. 
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REMEDY FOR COSTS AND DAMAGES 

42. (Repealed.) 

Repealed by the Criminal Code Act, 1899, s. 3, title CRIMINAL LAW, Vol.3. See now the Criminal Code, s.661. 


43. Levy of damages, etc., by plaintiff obtaining judgment 

Whenever any person is convicted in an action of publishing any defamatory matter by means of 
printing, the plaintiff in whose favour judgment is given may under his writ of execution levy the damages, 
penalty, and costs out of any property of the defendant in like manner as in ordinary civil actions, and also out of 
the whole of the types, presses, or printing materials in which the defendant had any beneficial use or interest at 
or subsequent to the time of the printing of the said defamatory matter, and out of the whole of the types, presses, 
or printing materials in which any person who by himself, his servants, or agents printed the said defamatory 
matter had any beneficial use or interest at or subsequent to the time of the printing of the said defamatory matter, 
to whomsoever the same in either case may belong at the time of the levy: 

Provided that the plaintiff in whose favour judgment is given shall be required under his writ of 
execution to levy the damages, penalty, and costs out of the property of the defendant, in the first instance; and if 
the property of such defendant is found insufficient to satisfy such damages, penalty, and costs, the plaintiff 
concerned, in the next instance, shall levy the remainder of such damages, penalty, and costs out of the whole of 
the types, presses, or printing materials in which the defendant had any beneficial use or interest at or 
subsequent to the time of the printing of the said defamatory matter; and if then such judgment is not fully 
satisfied, the plaintiff concerned, in the final instance, shall levy, after the levy in the preceding two instances as 
aforesaid, the remainder of such damages, penalty, and costs out of the whole of the types, presses, or printing 
materials in which any person who by himself, his servants, or agents printed the said defamatory matter had 
any beneficial use or interest at or subsequent to the time of the printing of the said defamatory matter, to 
whomsoever the same may belong at the time of the levy. 


Substituted by Act of 1930, 21 Geo. 5 No. 10, s. 2. 

Cf, the Criminal Code, s.667, title CRIMINAL LAW, Vol.3. 

For the nature of the wrong of slander of title, see 24 Halsbury's Laws of England (3rd. ed.), p. 125. As to the effect of this section, 
see Hall-Gibbs Mercantile Agency Ltd. v. Dun, [1910] St.R.Qd.333; [1910] Q.W.N.51; 12C.L.R.84. 

OPERATION OF ACT 

44. Application of rules declared by Act 

The rules of law declared and enacted by this Act shall be applied in all actions for defamation begun 
after the passing of this Act. 

As amended by the Criminal Cede Act. 1899, s. 3, title CRIMINAL LAW, Vol.3. 

45. (Repealed.) 

Repealed by the Criminal Code Act, 1899, s.3, title CRIMINAL LAW, Vol.3. 


46. Act not to apply to slander of title 

Nothing in this Act relates to the actionable wrong commonly called "Slander of Title". 

As amended by the Acts Citation Act of 1903, s. 10, title ACTS OF PARLIAMENT, Vol. 1, p. 76. and the Criminal Code Act, 
1899, s. 3. title CRIMINAL LAW, Vol. 3. 
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THE CRIMINAL CODE, 1899 

PART V-OFFENCES AGAINST THE PERSON AND RELATING TO MARRIAGE 
RIGHTS AND DUTIES AND REPUTATION OF INDIVIDUALS 

CHAPTER XXXV-DEFAMATION 

365. Definition of "periodical". 

366. Definition of defamatory matter. 

367. Questions of fact and law. 

368. Definition of defamation. 

369. Publication. 

370. Publication of defamatory matter primafacie unlawful. 

371. Absolute protection: Privilege of Parliament. 

372. Absolute protection: Privileges of Judges, witnesses, and others in courts of justice. 

373. Absolute protection: Reports of official inquiries. 

374. Protection: Reports of matters of public interest. 

375. Protection: Fair comment. 

376. Protection: Truth. 

377. Qualified protection: Excuse. 

378. Good faith. 

379. Relevancy and public benefit questions of fact. 

380. Unlawful publication of defamatory matter. 

381. Defamation of members of Parliament by strangers. 

382. Defence in case of defamation by words, sounds, signs, signals, or gestures. 

383. Publishing or threatening to publish defamatory matter with intent to extort money. 

384. Liability of proprietor, publisher, and editor of periodicals. 

385. Protection of innocent sellers of periodicals. 

386. Protection of innocent sellers of books. 

387. Protection of employers. 

388. Prosecution of newspapers to be by sanction of a Judge after notice. 

389. Summary jurisdiction in trivial cases of defamation. 
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365. Definition of "Periodical'' 

In this Chapter, the term "periodical" includes any newspaper, review, magazine, or other 
writing or print, published periodically. 


For the meaning of "writing", see The Acts Shortening Act of 1867, s. 11, title ACTS. 
cf. The Defamation Law of Queensland (1889), s. 3, title DEFAMATION. 


366. Definition of Defamatory Matter 

Any imputation concerning any person, or any member of his family, whether living or dead, by 
which the reputation of that person is likely to be injured, or by which he is likely to be injured in his 
profession or trade, or by which other persons are likely to be induced to shun or avoid or ridicule or 
despise him, is called defamatory, and the matter of the imputation is called defamatory matter. 

An imputation may be expressed either directly or by insinuation or irony. 

Words are not defamatory unless a reader of average intelligence could reasonably place upon them an interpretation which is 
defamatory (Slatyer v. Daily TelegraphNewspaper Co.Ltd. (1908), 6 C.L.R. 1). 

The words "profession or trade" mean any legitimate calling or occupation in which a person may find himself including 
that of a "professional politician" (Queensland Neivspapers Pty. Ltd. v. Baker, [1937] St. R. Qd. 153; 31 Q.J.P.R. 71). With respect to 
defamation of a person in respect of a profession or trade which he carries on illegally, see Smith's Neivspapers Ltd. v. Becker (1932), 
47 C.L.R. 279; Wilkinson v. Sporting Life Publications Ltd. (1933), 49 C.L.R. 365. The test of injury in a profession or trade is the 
injury in the minds of just and reasonable persons; but the judge is entitled to draw the attention of the jury to the likelihood 
of injury in the minds of particular classes of persons without an express direction to this test ( Queensland Newspapers Pty. Ltd. v. 
Baker, supra). 

See also, as to injury in a profession or trade, R. v. Badger (1903), 23 N.Z.L.R. 89. 

"Imputation" includes the assertion or attribution of any act or condition whether prima facie disparaging or not (Hall-Gibbs 
Mercantile Agency Ltd. v. Dun (1910), 12 C.L.R. 84). An untrue statement that plaintiff has ceased to carry on business, whereby he 
is likely to be injured in his business, is defamatory with out proof of special damage (Ibid.) . See also Barnes & Co. Ltd. v. Sharp 
(1910), 11 C.L.R. 462. 

The person defamed must be certain. Where, therefore, words are published of one of two persons without indication as 
to which, neither is defamed (McCullagh v. Smith (1890), 3 Q.L.J. 198). As to defamation of a class of persons, see DavidSyme& 
Co. v. Canavan (1918), 25 C.L.R. 234; Godhard v. James Inglis& Co. Ltd. (1904), 2 C.L.R. 78. 

As to what is language capable of a defamatory meaning, see also Daily Telegraph Newspaper Co. Ltd. v. Bedford (1934), 50 C.L.R. 
632; [1934] St. R. Qd. 117; Ryan v. Ross (1916), 22 C.L.R. 1; [1916] St. R. Qd. 56; [1916] Q.W.N. 13; Queensland Newspapers Pty. Ltd. v. 
Baker. [1937] St.R,Qd.l53; 31 Q.J.P.R. 71; Friend v. Dyer, [1934] Q.W.N. 6; 27 Q.J.P.R. 87; Perkins v. The Evangelical Standard (1881), 
1 Q.L.J. 43. 

See also notes to s. 380, post. 


367. Questions of Fact and Law 

The question whether any matter is or is not defamatory is a question of fact. 

The question whether any matter alleged to be defamatory is or is not capable of bearing a 
defamatory meaning is a question of law. 


As to what is capable of bearing a defamatory meaning, see cases noted to s. 366, ante. 

As to the respective functions of judge and jury, see also Ross v. Ryan (1916) 22 C.L.R. 1; [1916] St.R.Qd. 56; 

[1916] Q.W.N. 13. 
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368. Definition of Defamation 

Any person who, by spoken words or audible sounds, or by words intended to be read either 
by sight or touch, or by signs, signals, gestures, or visible representations, publishes any defamatory 
imputation concerning any person is said to defame that person. 


Dictation to a typist of a letter addressed to the party alleged to have been defamed thereby is publication by spoken 
words and not by words intended to be read ( McGainn v. Broum, [1929] Q.W.N. 24; 23 Q.J.P.R. 76, noted to s. 382, post). 


369. Publication 

Publication is, in the case of spoken words or audible sounds, the speaking of such words or 
making of such sounds in the presence and hearing of any other person than the person defamed, and, 
in the case of signs, signals, or gestures, the making of such signs, signals, or gestures, so as to be seen 
or felt by, or otherwise come to the knowledge of, any person other than the person defamed, and, in 
the case of other defamatory matter, the exhibiting of it in public, or causing it to be read or seen, or 
showing or delivering it, or causing it to be shown or delivered, with a view to its being read or seen 
by any other person than the person defamed. 


It is no longer an offence to publish written defamatory matter merely to the person defamed under circumstances tending to 
provoke a breach of the peace (Cadivallerv. Webster (1909), 11W. A.L.R. 234). 

There is no publication by reason of the person defamed showing defamatory writing to a third person in pursuance of an 
invitation to do so by the accused (Ibid.), cf. s. 377 (6), post. 

This section abrogates the common law rule that communication of defamatory matter by a husband to his wife is not a 
publication of it ( Tanner v. Miles, [1912] Q.W.N. 7; 6 Q.J.P.R. 61). 

As to publication by supporting the reading of defamatory matter at a meeting held in public, see Wislwrt v. Doyle, [1926] St. R. Qd. 
269; [1926] Q.W.N. 3G. 

As to publication by a company carrying on a business purchased by adoption subsequent to publication of an agreement made 
prior to publication, see Bedford v. Western Sun Newspaper Co. Ltd., [1929] Q.W.N. 17. 

With respect to when a person who has published defamatory matter is responsible in law for its republication by the person to 
whom he published it, see Wislwrt v. Doyle, supra. 

Unless uncontradicted evidence of publication discloses upon its face some ground upon which it may reasonably be 
distrusted, it must be accepted as true (Sheahan v.Woulfe, [1927] St. R. Qd. 128; [1927] Q.W.N. 12; 21 Q.J.P.R. 25). 

See also Friend v. Dyer, [1934] Q.W.N. 6; 27 Q.J.P.R. 87 (authority to publish) ; O'Connor v. Skehan, [1903] Q.W.N. 43 
(publication of telegram). 

370. Publication of Defamatory Matter prima facie Unlawful 

It is unlawful to publish defamatory matter unless such publication is protected, or justified, or 
excused by law. 

Unlawful publication of defamatory matter is punishable under s. 380, post, and is an actionable wrong under The 
Defamation Law of Queensland (1859), s. 9, title DEFAMATION. 
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371. Absolute Protection: Privilege of Parliament 

(1) A member of either House of Parliament does not incur any liability as for defamation by the 
publication of any defamatory matter in the course of a speech made by him in Parliament. 

(2) A person who presents a petition to either House of Parliament does not incur any liability as 
for defamation by the publication to that House of Parliament of any defamatory matter contained in the 
petition. 


(3) A person does not incur any liability as for defamation by publishing, by order or under the 
authority of either House of Parliament, a paper containing defamatory matter. 

The references to "either House of Parliament" must now be read as to the Legislative Assembly alone. See The 
Constitution Act Amendment Act of 1922, s. 2(5), title CONSTITUTION. 

Prosecutions and actions for publication of papers by the order or under the authority of the Legislative Assembly may 
be stayed. 

See s. 699, post; The Defamation Law of Queensland (1889), s. 40, title DEFAMATION. 

See Halsbury's Laws of England (2nded.), Vol. 20, p. 466. 


372. Absolute Protection: Privileges of Judges, Witnesses, and Others in Courts of Justice 

A person does not incur any liability as for defamation by publishing, in the course of a 
proceeding held before or under the authority of any court of justice, or in the course of an inquiry 
made under the authority of a Statute, or under the authority of Her Majesty, or of the Governor in 
Council, or of either House of Parliament, any defamatory matter. 


The reference to "either House of Parliament" applies, since the abolition of the Legislative Council, to the Legislative 
Assembly alone. See The Constitution Act Amendment Act of 1922, s.2, title CONSTITUTION. 

An "inquiry made under the authority of any statute" is limited to inquiries analogous to those in courts of justice, that is to 
inquiries of a quasi-judicial nature, and does not extend to an inquiry of a merely private or administrative nature (Wishart v. Doyle, 
[1926] St. R. Qd. 269; [1936] Q.W.N. 36; O'Neill v. Barry, [1911] Q.W.N. 32). 

See further Halsbury's Laws of England (2nd ed.), vol. 20, p. 461. 


373. Absolute Protection: Reports of Official Inquiries 

A person appointed under the authority of a Statute, or by or under the authority of Her 
Majesty, or of the Governor in Council, to hold any inquiry, does not incur any liability as for 
defamation by publishing any defamatory matter in an official report made by him of the result of such 
inquiry. 


"The authority of a statute" does not apply to reports of inquiries of a private or administrative nature, but extends only to 
inquiries of a quasi-judicial nature (Wishart v. Doyle, [1926] St. R. Qd. 269; [1926] Q.W.N. 3). 
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374. Protection: Reports of Matters of Public Interest 

It is lawful- 

(1) To publish in good faith for the information of the public a fair report of the proceedings of either 
House of Parliament, or of any Committee of either House, or of any joint Committee of both Houses; 

(2) To publish in good faith for the information of the public a copy of, or an extract from or abstract 
of, any paper published by order or under the authority of either House of Parliament; 

(3) To publish in good faith for the information of the public a fair report of the public proceedings of 
any court of justice, whether such proceedings are preliminary or interlocutory or final, or of the result of any 
such proceedings, unless, in the case of proceedings which are not final, the publication has been prohibited 
by the court, or unless the matter published is blasphemous or obscene. 

(4) To publish in good faith for the information of the public a fair report of the proceedings of any 
inquiry held under the authority of a Statute, or by or under the authority of Her Majesty, or of the Governor 
in Council, or an extract from or abstract of any such proceedings, or a copy of, or an extract from or 
abstract of, an official report made by the person by whom the inquiry was held; 

(5) To publish in good faith for the information of the public at the request of any Government Department, 
officer of State, or police officer, any notice or report issued by such department or officer for the information 
of the public; 

(6) To publish in good faith for the information of the public a fair report of the proceedings of any 
local authority, board, or body of trustees or other persons, duly constituted under the provisions of any 
Statute for the discharge of public functions, so far as the matter published relates to matters of public 
concern; 

(7) To publish in good faith for the information of the public a fair report of the proceedings of any 
public meeting, so far as the matter published relates to matters of public concern. 

A publication is said to be made in good faith for the information of the public if the person by 

whom it is made is not actuated in making it by ill-will to the person defamed, or by any other improper 

motive, and if the manner of the publication is such as is ordinarily and fairly used in the case of the 
publication of news. 

The term "public meeting" means and includes any meeting lawfully held for a lawful purpose, and 
for the furtherance or discussion in good faith of a matter of public concern, or for the advocacy of the 
candidature of any person for a public office, whether the admission to the meeting was open or restricted. 

In the case of a publication of a report of the proceedings of a public meeting in a periodical, it is 

evidence of want of good faith if the proprietor, publisher, or editor, has been requested by the person 

defamed to publish in the periodical a reasonable letter or statement by way of contradiction or explanation of 
the defamatory matter, and has refused or neglected to publish the same. 

See notes to s. 372, ante. 

"Periodical" is defined by s. 335, ante. 

A prosecution or action in respect of publication of a copy, extract or abstract of a paper published by the order or 
under the authority of the Legislative Assembly may be stayed. See s. 699, post; The Defamation Law of Queensland (1889), s. 41, 
title DEFAMATION. 

A headline to an extract published under para. (2) is not privileged (Mangena v. Edward Lloyd Ltd. [1908], 25 T.L.R. 26). 


REFORMATION PROJECT : RE-CONSTITUTION : CIVIL LAW 

(2019) 


DEFAMATION 1867-1989-1899 21 


(63 Vic. No.9) 

THE CRIMINAL CODE, 1899 

PART V-OFFENCES AGAINST THE PERSON AND RELATING TO MARRIAGE 
RIGHTS AND DUTIES AND REPUTATION OF INDIVIDUALS 

CHAPTER XXXV-DEFAMATION 

376. Protection: Truth 

It is lawful to publish defamatory matter if the matter is true, and if it is for the public benefit 
that the publication complained of should be made. 


See ss. 379, 599, 661 (2), post. 

Truth of the actual statement made in repeating defamatory matter may be relied on, even though the defamatory matter 
was itself untrue (Ronald v. Harper (1910) C.L.R. 63). 

Public benefit means for the benefit of the public generally, not merely for the benefit of one or two persons (Mclscmcs v. 
Robertson [1864], 3 N.S.W.S.R. 51). 

Publication by a newspaper is not for the public benefit merely by virtue of the fact that no other newspaper has 
published the matter ( Myersonv. Smith'sWeekly Publishing Co. Ltd. [1924], 34 N.S.W.S.R. 20). 

Articles in a newspaper other than the article sued upon may be admitted to show that publication of the defamatory 
matter was not for the public benefit but to gratify the degraded tastes of readers, provided that the articles are on their face 
capable of such interpretation (Moorev.Haynes (1881),2N.S.W.L.R. (L.)327). 

The motive of the defendant in publishing defamatory matter is immaterial in deciding whether the publication was for 
the public benefit (Crowley v. Glissan (1905), 2 C.L.R. 744). 

See also, as to public benefit, Mackay v. Bacon (1910), 11 C.L.R. 530. (diseased cattle taken on to slaughtering premises). 
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377. Qualified Protection: Excuse 

It is a lawful excuse for the publication of defamatory matter - 

(1) If the publication is made in good faith by a person having over another any lawful 
authority in the course of a censure passed by him on the conduct of that other in matters to which 
such lawful authority relates; 

(2) If the publication is made in good faith for the purpose of seeking remedy or redress for 
some private or public wrong or grievance from a person who has, or whom the person making the 
publication believes, on reasonable grounds, to have, authority over the person defamed with respect to 
the subject-matter of such wrong or grievance; 

(3) If the publication is made in good faith for the protection of the interests of the person 
making the publication, or of some other person, or for the public good; 

(4) If the publication is made in good faith in answer to an inquiry made of the person making 
the publication relating to some subject as to which the person by whom or on whose behalf the inquiry 
is made has, or is believed, on reasonable grounds, by the person making the publication to have, an 
interest in knowing the truth; 

(5) If the publication is made in good faith for the purpose of giving information to the person 
to whom it is made with respect to some subject as to which that person has, or is believed, on 
reasonable grounds, by the person making the publication to have, such an interest in knowing the truth 
as to make his conduct in making the publication reasonable under the circumstances; 

(6) If the publication is made in good faith on the invitation or challenge of the person defamed; 

(7) If the publication is made in good faith in order to answer or refute some other defamatory 
matter published by the person defamed concerning the person making the publication or some other 
person; 


(8) If the publication is made in good faith in the course of, or for the purposes of, the 
discussion of some subject of public interest, the public discussion of which is for the public benefit, and 
if, so far as the defamatory matter consists of comment, the comment is fair. 

For the purposes of this section, a publication is said to be made in good faith if the matter 
published is relevant to the matters the existence of which may excuse the publication in good faith of 
defamatory matter; 

if the manner and extent of the publication does not exceed what is reasonably sufficient for the 
occasion; and 

if the person by whom it is made is not actuated by ill-will to the person defamed, or by any 
other improper motive, and does not believe the defamatory matter to be untrue. 
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A plea in the words of paras. (3), (4) or (5) is good ( Sharpe v. Woolley [1899], 9 Q.L J. 175; 9 Q.L.J. (N.C.) 88). 

As to the adequacy of a summing up where paras. (3), (4), and (5) are relied on, see Knowles v. Wynne, [1908] R. Qd. 162; 
[1908] Q.W.N.48. 

Confidential communications by publishers of a mercantile newspaper to its subscribers were held to be privileged 
provided the precaution was taken that such communications were not made to persons who were not interested in knowing the 
information (Allies v. White Mercantile Agency, [1902] Q.W.N. 98). 

The question of what is "for the public good" within the meaning of para. (3) is one to be determined by the Court, any relevant 
facts being found by the jury (per Evatt J. in Telegraph Newspaper Co. Ltd. v. Bedford (1934), 50 C.L.R. 632). 

The publication, in a newspaper commonly used as a means of circulating mining reports, of defamatory matter 
concerning the management of a mining company, is not "for the public good" (Telegraph Newspaper Co. Ltd. v. Bedford (1934), 
50 C.L.R. 632; [1934] St.R.Qd.117). 

With respect to para. (3), see also Hay v. Australian Institute of Marine Engineers (1906), 3 C.L.R. 1002; Howe v. Lees (1910), 
11 C.L.R. 361; Ryan v. Ross (1916), 22 C.L.R. 1; Macintosh, v. Dun (1908), 6 C.L.R. 303. 

The "interest" referred to in para. (5) is a real and direct personal trade, business, or social concern, and not mere curiosity as to the 
private business or affairs of other persons (Telegraph Newspaper Co. Ltd. v. Bedford, supra, at p. 662) 

As to a communication between racing clubs as t o a decision to refuse a permit to train horses, see Shean v. Barnes, [1932] 
St. R. Qd. 301. 

As to a communication by a racecourse detective to a committee with regard to immorality on the course, see O'Neill v. Barry) 
[1911] Q.W.N. 32. 

With respect to para. (7), see Norton v.Hoare (No. 1) (1913), 17 C.L.R. 310; Walker v. Smith (1885), 7A.L.T.4. 

As to when election speeches are privileged, see Lang v. Willis (1934) 52 C.L.R. 637. 

As to what is publication reasonably sufficient to the occasion, see Wishart v. Doyle, [1926] St. It. Qd. 269; [1926] Q.W.N. 
36. 

The fact that information is volunteered may be evidence of malice (Macintosh v. Dun (1908), 6 C.L.R. 303). 

As to malice where defamatory matter has been published at the request of a malicious person, see Queensland 
NewspapersPty.Ltd. v. Baker, [1937] St.R. Qd.153; 31 Q.J.P.R. 71. 

See also Wishart v. Doyle, [1926] St. R. Qd. 269; [1926] Q.W.N. 36; Dick v. Treloar, [1935] Q.W.N. 40; 29 Q.J.P.R. 89; 
Ryan v. Ross (1916), 22 C.L.R. 1; [1916] St. 12. Qd. 56; [1916] Q.W.N. 13; Donkin v. Daily Telegraph Newspapers. CO. Ltd. (1873), 
3 S.C.R. 180; Webb v. Bloch (1928), 41 C.L.R. 331; Halbury's Laws of England (2nded.), Vol. 20, pp. 468 etseq. 
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378. Good Faith 

When any question arises whether a publication of defamatory matter was or was not made in 
good faith, and it appears that the publication was made under circumstances which would afford 
lawful excuse for the publication if it was made in good faith, the burden of proof of the absence of 
good faith lies upon the party alleging such absence. 


There is, independently of statute, a presumption of fact that words spoken on a privileged occasion were spoken with a 
proper motive. See Ronald v. Harper [1910], 11 C.L.R. 63. As to onus of proof, see Meagher v. Davies Bros. Ltd. (1919), 
15 Tas.L.R. 73. 


379. Relevancy and Public Benefit Questions of Fact 

Whether any defamatory matter is or is not relevant to any other matter, and whether the public 
discussion of any subject is or is not for the public benefit, are questions of fact. 

380. Unlawful Publication of Defamatory Matter 

Any person who unlawfully publishes any defamatory matter concerning another, is guilty of a 
misdemeanour, and is liable to imprisonment for twelve months and to a fine... 

If the offender knows the defamatory matter to be false, he is liable to imprisonment with hard 
labour for two years, and to a fine... 


Defamatory matter is defined by s. 366, ante. 

Publication of defamatory matter is unlawful unless protected, justified or excused by 1 aw (s. 370, ante). See also 
The Vagrants, Gaming, and Other Offences Act of 1931, s.7.4, title VAGRANTS. 

Unlawful publication of defamatory matter is an actionable wrong (The Defamation Law of Queensland (1889), s. 9, 
title DEFAMATION). 

As to compromising a prosecution, see Kerridge v. Simmonds (1906) 4 C.L.R. 253. 

Defamation of foreign princes is actionable under s. 53, ante. 

Where an indictment was presented by the Crown which then withdrew, the person against whom the offence had been 
committed was allowed to conduct the prosecution. See R. v. Hamill, [1903] Q.W.N. 76. 

As to evidence of publication of a periodical, see s. 640, post. 

The jury is entitled to bring in general verdict of guilty or not guilty (s. 625, post) 

As to costs, see s. 661, post. 

With respect to levy of fine and costs on conviction, see s. 607, post. 

A conspiracy to cause injury to the reputation of a person is punishable under s. 543 (2), post. 

381. Defamation of Members of Parliament by Strangers 

Any person who, not being a member of either House of Parliament, unlawfully publishes 
any false or scandalous defamatory matter touching the conduct of any member or members of 
either House of Parliament as such member or members, is guilty of a misdemeanour, and is liable 
to imprisonment with hard labour for two years, and to a fine... 

The reference to "either house of Parliament" must, since the abolition of the Legislative Council, be read as to the 
Legslative Assembly alone (The Constitution Act Amendment Act of 1922, s. 2, title CONSTITUTION). 

The Legislative Assembly has power to punish for certain contempts with respect to a member. See the Constitution Act 
of 1867, s. 45, title CONSTITUTION. 
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382. Defence in Case of Defamation by Words, Sounds, Signs, Signals, or Gestures 

In any case other than that of words intended to be read, it is a defence to a prosecution for 
publishing defamatory matter to prove that the publication was made on an occasion and under 
circumstances when the person defamed was not likely to be injured thereby. 

cf. The Defamation Law of Queensland (1889), s. 20, title DEFAMATION. 

This section applies to publication by spoken words ( McGavin v. Brown, [1939] Q.W.N. 24; 23 Q.J.P.R. 76, noted to s. 368, 

ante). 

It does not necessarily follow that because those present do not believe the defamatory matter the plaintiff is not likely to be 
injured ( Parker v.Faulkiner (1889), 10 N.S.W.L.R. (L.) 7). 

See also Knowles v. Wynne, [1908] St.R.Qd. 162; [1908] Q.W.N. 48. 


383. Publishing or Threatening to Publish Defamatory Matter with Intent to Extort Money 

Any person who publishes, or directly or indirectly threatens to publish, or directly or indirectly 
proposes to abstain from publishing, or directly or indirectly offers to prevent the publication of, any 
defamatory matter concerning another, with intent to extort any property from such person or any other 
person, or with intent to induce any person to give or confer or procure, or to attempt to procure, to, upon, 
or for, any person any property or benefit of any kind, is guilty of a misdemeanour, and is liable to 
imprisonment with hard labour for three years. 

As to the adequacy of a summing up on a charge under this section, see R. v. Rickards, [1908] St. R. Qd. 109; 2 Q.J.P.R. 33. 

cf. s. 416, post. 


384. Liability of Proprietor, Publisher, and Editor of Periodicals 

Upon a charge against a proprietor, publisher, or editor, of a periodical, of the unlawful 
publication in the periodical of defamatory matter, it is a defence to prove that the matter complained of 
was inserted in the periodical without his knowledge and without negligence on his part. 

General authority given to the person who actually inserted the defamatory matter to manage or 
conduct the periodical as editor or otherwise, and to insert therein what in his discretion he thinks fit, is not 
negligence within the meaning of this section, unless it is proved that the proprietor or publisher or 
editor, when giving such general authority, meant that it should extend to and authorise the unlawful 
publication of defamatory matter, or continued such general authority, knowing that it had been 
exercised by unlawfully publishing defamatory matter in any number or part of the periodical. 

"Periodical" is defined by s. 365, ante. 

cf. The Defamation Law of Queensland (1889), s. 33, title DEFAMATION. 


385. Protection of Innocent Sellers of Periodicals. 


A person is not criminally responsible as for the unlawful publication of defamatory matter 
merely by reason of selling any number or part of a periodical containing the defamatory matter, 
unless he knows that such number or part contains the defamatory matter, or that defamatory matter 
is habitually or frequently contained in that periodical. 


The expression "criminally responsible" is defined by s.l, ante. 
The term "periodical" is defined by s. 365, ante. 
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386. Protection of innocent sellers of books 

A person is not criminally responsible as for the unlawful publication of defamatory matter 
merely by reason of selling a book, pamphlet, print, or writing, or other thing not forming part of a 
periodical, although it contains the defamatory matter, if at the time of the sale he does not know that 
the defamatory matter is contained therein. 

The expression "criminally responsible" is defined by s.l, ante. 

As to the meaning of "writing", see the Acts Shortening Act of 1867, s. 11, title ACTS. 

"Periodical" is defined by s. 365, ante. 

387. Protection of Employers. 

An employer is not responsible as for the unlawful publication of defamatory matter merely by 
reason of the sale by his servant of a book, pamphlet, print, writing, or other thing, whether a periodical 
or not, containing the defamatory matter, unless it is proved that he authorised the sale, knowing that 
the book, pamphlet, print, writing, or other thing, contained the defamatory matter, or, in the case of a 
number or part of a periodical, that defamatory matter was habitually or frequently contained in that 
periodical. 

"Periodical" is defined by s. 365, ante. 

cf. The Defamation Law of Queensland (1889), s. 36, title DEFAMATION. 


388. Prosecution of Newspapers to be by sanction of a Judge after Notice 

A criminal prosecution cannot be begun before justices against the proprietor, or publisher, or 
editor, or any person responsible for the publication, of any periodical, for the unlawful publication of 
any defamatory matter contained therein, without the order of the Supreme Court or a Judge thereof, 
made after notice to the person accused, and after that person has had an opportunity of being heard in 
opposition to the application for the order. 

"Periodical" is defined by s. 365, ante. 

This section does not apply to proceedings instituted by the Attorney-General virtute officii (R. v. Murphy (1897), 8 Q.L.J. 63; 
8 Q.L.J. (N.C.J46). 

It was held that an order under a similar provision need not be proved at the trial because it was not an ingredient of the 
offence, but it was a necessary preliminary without which the court did not acquire jurisdiction (R. v. Beeson [1908], 27 N.Z.L.R. 
481). 

For other cases, see the English and Empire Digest, Vol. 32, p. 202. 


389. Summary Jurisdiction in Trivial Cases of Defamation 

If, on the hearing before a justice of a charge of the unlawful publication of defamatory matter, 
the justice is of opinion that a case has been made out against the accused person but that the case is of 
a trivial nature, he may ask him whether he desires to be tried by a jury, or consents to the charge 
being dealt with summarily: And if the accused person consents to the charge being dealt with 
summarily, he may be summarily convicted before two justices, and is liable on such conviction to a 
fine... 


As to procedure on prosecutions in order to summary conviction, see s. 556, post. 
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CHAPTER 35 - CRIMINAL DEFAMATION 


365. Criminal defamation 

366. (Repealed) 

367. (Repealed) 

368. (Repealed) 

369. (Repealed) 

370. (Repealed) 

371. (Repealed) 

372. (Repealed) 

373. (Repealed) 

374. (Repealed) 

375. (Repealed) 

376. (Repealed) 

377. (Repealed) 

378. (Repealed) 

379. (Repealed) 

380. (Repealed) 

381. (Repealed) 

382. (Repealed) 

383. (Repealed) 

384. (Repealed) 

385. (Repealed) 

386. (Repealed) 

387. (Repealed) 

388. (Repealed) 

389. (Repealed) 
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